


Students’ First Amendment Rights and Demographics: Gauging School Board Responsiveness to Student Speech Policy 
Abstract

This study examined the degree to which school boards locally modified student speech policy. Using online policy manuals provided by the Texas Association of School Boards, speech policies for 91 school districts were gathered and reviewed. The results of a chi-square statistic indicate geographical location and student enrollment were significantly related to whether school boards made changes to its speech policy. Although not entirely surprising, the more pertinent issue becomes whether student speech should generate greater attention as schools become more diverse.

Students’ First Amendment Rights and Demographics: Gauging School Board Responsiveness to Student Speech Policy

Introduction

The legal principles surrounding student speech are becoming increasingly complex. As student difference in racial and ethnic distribution, family structure, religious identity, and wealth increases, school leaders will surely face a much broader array of viewpoint and perspective (Hodgkinson, 2002). What is more, current and future leaders are expected to make sound legal decisions and choices. Take for instance, the Orange Unified School District school board’s decision to deny club status to the Gay-Straight Alliance (Folmar & Martelle, 1999; Folmar & Richardson, 2000). While the school board presumed its actions were justified, a federal district court ruled the club’s exclusion violated the federal Equal Access Act under the First Amendment, which protects students from prohibited viewpoint discrimination. Under the Equal Access Act, “it shall be unlawful for any public secondary school which receives Federal financial assistance and which has a limited open forum to deny equal access or a fair opportunity to, or discriminate against, any students who wish to conduct a meeting within that limited open forum on the basis of the religious, political, philosophical, or other content of the speech at such meetings…” (Equal Access Act, 20 USC 4071, 1984). The reality is that while school officials might feel that decisions are grounded in the children’s best interest, a lack of legal awareness can potentially lead to costly litigation.  

For this reason, this study examines the degree to which school boards address speech concerns within their school districts. This analysis measures engagement according to whether school boards modify, adapt, or revise speech policy to meet the needs of a school district. The research premise is that changes to speech policy reflect a level of discernment on the part of school boards to give attention to student rights. One might expect, thus, that diverse school districts tailor speech policy in a manner different from that of less diverse school communities. To be sure, not much is known about the influence of local context on legal matters pertinent to student free speech, which makes this exploratory study significant. To begin, literature addressing the legal complexity of student speech protection and school governance of policy issues is presented as a framework for examining the nexus between student speech rights and district decisions to locally tailor policies. The methodology is explained in turn followed by a discussion of the results. Conclusions and implications for school leaders and policy makers are offered in closing. 

Framework

The Legal Contours of Permissible Speech 

The First Amendment of the U.S. Constitution has played an extensive role in public schools for many years. As the First Amendment reads, “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the Government for a redress of grievances” (U.S. Constitution). While simple and direct, the amendment has been at the center of many legislative, judicial and administrative controversies. By design, the amendment is abstract and largely contextual. For school leaders however, the purposeful inexactness of the amendment has created difficulties and challenges as far as its applicability. Case law, state constitutions, and school board policy in combination have forged a more thorough and practical understanding of student speech. While case law has been illuminating, the courts’ scope of influence is fairly constrained by their inability to accurately predict practical or policy consequences despite efforts to provide clarity and detail. For that reason, as Horowitz (1977) notes, courts are in large measure “backward looking” such that “they are well equipped to see the past and present fairly clearly, and ill equipped to gauge the future” (p. 284). 

Several recent opinions issued by the U.S. Supreme Court have provided guidance over governmental limitations on speech in general. As the recent cases demonstrate, the court has upheld varying forms of speech by individuals and groups wishing to express diverse political, religious, philosophical and other viewpoints. For instance, in Virginia v. Black (2003), a state statute prohibiting all forms of cross burning because it could only be interpreted as “prima facie evidence” of intimidation was ruled unconstitutional by the High Court. Justice O’Connor writing for the majority acknowledged the “hypothetical” association (p. 357) existing between cross-burning and violent threats, but refused to categorically condemn cross burning as an unprotected classification of speech. In R.A.V. v. City of St. Paul (1992), a city ordinance that made certain types of speech unlawful because of their emotive impact was ruled unconstitutional because it discriminated against viewpoint and content. According to the city ordinance, citizens were charged with misdemeanors if symbols or objects were placed on public and private property that “[aroused] anger, alarm or resentment in others on the basis of race, color, creed, religion or gender..." (p. 380). As the Court concluded, “the ordinance is facially unconstitutional in that it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses” (p. 381).  

Although cases involving speech rights of students have utilized a similar rationale, the Court has expressed on numerous occasions the expectation of constitutional protection for students is not equal to that of the ordinary citizen. For instance, in Tinker v. Des Moines (1969), the High Court ruled that forms of student expression may be protected by the First Amendment but also may be denied when a material and substantial disruption occurs or is reasonably forecasted. If the speech in question “materially disrupts classwork or involves substantial disorder or invasion of the rights of others is, of course, not immunized by the constitutional guarantee of freedom of speech” (p. 513). Be that as it may, the U.S. Supreme Court per Tinker upheld students’ right to passively and symbolically express their disapproval of the Vietnam War on school grounds. According to the Tinker court, schools “may not be enclaves of totalitarianism” (p. 511) nor suppress speech solely upon the “mere desire to avoid the discomfort and unpleasantness that always accompany an unpopular viewpoint” (p. 509). In sum, the school failed to justify its actions in prohibiting the speech. 

Three subsequent High Court cases addressed other distinct facets of student speech protection, all tipped in favor of greater administrative control and discretion. In Bethel School District v. Fraser (1986), the court ruled that student speech is subject to censorship when it violates standards of civility. In Hazelwood v. Kuhlmeier (1988), schools may regulate content of student newspapers. As the cases demonstrate, defining the contours of permissible speech falls mostly on local administrative units. 

Two recent cases, Saxe v. State College Area School District (2001) and Morse v. Frederick (2007), could be harbingers of legal disputes to come. In Saxe, the U.S. Circuit Third Circuit Court reversed a district court ruling holding that a district “anti-harassment” policy was unconstitutional because it violated the student’s First Amendment right to “speak out about the sinful nature and harmful effects of homosexuality” (Saxe, p. 203). According to the district policy, harassment was defined (in part) as:

verbal or physical conduct based on one’s perceived race, religion, color, national origin, gender, sexual orientation, disability, or other personal characteristics, and which has the purpose or effect of substantially interfering with a student’s educational performance or creating an intimidating, hostile or offensive environment (Saxe, p. 202). 


The court found the policy language overbroad and thus not exact, which in the court’s view undermined the First Amendment because it “[prohibited] a substantial amount of non-vulgar, non-sponsored student speech” and would further inappropriately classify forms of speech as materially and substantially disruptive (Saxe, p. 216). The Third Circuit court reasoned that while “secondary effects” may amount to enough reasonable forecast to curtail forms of speech, prohibiting First Amendment exercise based on “emotive impact” alone is insufficient grounding. The court was furthermore not persuaded by the district’s contention that the policy suppressed a form of speech that would by its very nature create a material and substantial disruption.
 While the implications of Saxe are far reaching, the case itself serves as a cautionary tale to school agencies that policies governing speech must be carefully developed and implemented. 


The U.S. Supreme Court ruling in Morse v. Frederick (2007) illustrates as well the increasing complexity of codifying permissible student speech. A high school student, Joseph Frederick, displayed a banner with the message “Bong Hits 4 Jesus” at a school-sponsored event. When the principal asked the student to remove the banner, the student refused and was subsequently suspended for violating the school district policy prohibiting “any assembly or public expression that … advocates the use of substances that are illegal to minors…” (p. 3).  The U.S. Ninth Circuit found in Frederick’s favor holding the “banner expressed a positive sentiment about marijuana use” (p. 4) and that his entitlement to speech protection was “well established” (p. 5). 

The U.S. Supreme Court disagreed holding that the while the expression may be interpreted as “meaningless” or “gibberish,” it contains an “undeniable reference to illegal drugs” (p. 7). The Court relied on two factors from its prior speech ruling in Bethel v. Fraser. First, the level of constitutional protection students enjoy in schools is less so than the ordinary citizen due to the unique function and characteristics of schools. Second, other factors besides whether a material and substantial disruption had or would have manifested should be considered when assessing the suitability of student speech, which in the present case, was not seen as an appropriate analysis. The majority was narrowly interested in the policy violation of speech that encourages illegal drug use, not whether the content of the speech should be interpreted as “plainly offensive” (p. 14). The court states in conclusion that the “First Amendment does not require schools to tolerate at school events student expression that contributes to those dangers” (p. 15).        

Beyond whether the Morse ruling signifies a victory for schools, both courts were cautious in avoiding language that connoted banning any speech considered “offensive.” In other words, the courts issued no ultimatum on what forms or types of speech should be made permissible. In spite of unclear criteria, schools must still make legally appropriate decisions regarding expression and be keenly aware and sensitive to religious, social, and cultural change. The extent to which school boards attend to speech and other relevant issues is not well understood. Neither is the impact of politics on decision-making regarding speech policy. Research demonstrates that particular factors predict greater board involvement in issues.      

Leadership Responsiveness to Issues

To reiterate, the intent of this research is to examine if governance engagement in student speech concerns is reflective of district demographic characteristics. While demands intensify for board members to acquire an increasingly technical expertise of educational issues (e.g., examining test data), little is known to what extent school boards engage in speech policy development. Most research has examined board engagement in general policies and affairs. Greene’s (1990) study of board responsiveness to constituent and policy issues seldom found board members facilitating in problem resolution and opted to approach their policymaking duty as a technical rather than political responsibility. The analysis found board strongly correlated to factors such as the competitiveness of an election, opposition from a candidate, the number of students the district served, and whether the district was involved in a controversy in the past year. A later study by Greene (1992) revealed a greater number of students served in the district predicted greater board member political involvement while socioeconomic status was not a factor.

Other researchers have arrived at similar conclusions depicting board members in larger districts as more political. Hess (2002), in a study of a national sample of school board members, found board members in large school districts engaged more frequently in political affairs (i.e., campaigns, political platforms, interest group activity) than board members from smaller school districts who typically ran uncontested races, which garnered little publicity. Additionally, more formal opportunities were extended to the community for input in larger districts than smaller districts. While on the whole, larger districts encouraged more involvement from the community, the differences between larger and smaller district outreach were marked particularly in areas related to budgeting, curriculum review, policy formation, and school closings. Similarly, Newman and Brown (1993) found board members from larger districts were more interactive with the community on issues and were less disposed to accepting recommendations from the district superintendent.

As for policy development and its linkage to diversity, findings by Hess (2002) suggest racial and ethnic concerns rate low in importance among factors school board members use to assess superintendent performance. Results from Hess’ survey indicated board and superintendent relationship (86%), system morale (81%), and student safety (80%) rated as most important while only 40% of members surveyed considered racial and ethic concerns as most important. When district size was used as factor, the largest disparity existed in the racial and ethnic concern category. Fifty-six percent of large district school board members compared to 32% of small district board members considered racial and ethnic concerns very important. 

In sum, the governance literature as a whole suggests that leadership responsiveness may correlate to a fair degree with district size and diversity. In the present study, student speech policy was purposefully selected as an issue in which to evaluate district leadership action for two reasons. First, student speech policies are usually low visibility policies, which typically fail to capture widespread interest. Because student speech garners less attention compared to other more pressing concerns (e.g., accountability and finance), it typically is regarded as a low stakes issue. In view of local control, the manner in which speech policies are developed and implemented hinges largely upon local educational agency policy and to some degree individual schools. Minimal policy discussion afforded to speech usually results in school personnel serving as the ultimate arbiters of policy. Second, increasing ethnic and cultural diversity (e.g., sexual orientation) call for practitioners and policy-makers at every level to give added attention to difference. As the Orange Unified School District example illustrates, board member misgivings in granting club status to a gay group violated civil provisions under the Equal Access Act. Boards can potentially face legal challenges if their stance toward issues appears indifferent and discriminatory. Unprecedented social and cultural change demands an appraisal of leadership responsiveness to this largely unattended area. 

In this study, leadership responsiveness to student speech is measured according to whether districts locally tailored any of the five standardized speech policies issued by the Texas Association of School Boards (TASB) as of October 2004 (a further explanation of TASB and its policies will follow). The researchers assessed leadership responsiveness to speech policies by probing the following two questions: (a) to what extent are school boards locally addressing student speech policies?; and (b) to what extent do district student enrollment, district minority percentage, and the geographical location of the school predict whether school boards are tailoring speech policy to meet local needs?

Method

Sources of Data

Information regarding student speech and harassment policy was collected via a stratified random sample of school districts in Texas in October 2004. Approximately 10% of the 1,039 independent Texas school districts were randomly selected and stratified according to district geographical indicators gathered from the Common Core Data through the National Center for Education Statistics (NCES). The Texas Education Agency’s Academic Excellence Indicator System (AEIS) provided data for minority representation and student population for the school district (TEA, 2004). A stratified approach was selected to ensure districts were represented proportionally. Of the 1,039 school districts in Texas, only 28% of the school districts came from “large central city” and “urban fringe of large city” metropolitan statistical areas (MSA) while all other districts were situated in mid-sized cities and below. To ensure adequate representation, larger school districts were over-sampled. Thus, 33% out of the 183 large city and urban fringe of large city school districts yielded a sub-sample of 61 while 6% of the 856 cases in all other geographical cases generated a sub-sample of 57.
Treatment of Data

Three independent variables (i.e., district geographical location, district minority enrollment percentage, and district student enrollment) were utilized in the study. Note that due to sample size limitations, variables were recoded into a binary format.  

Geographical Location

One of the study’s objectives was to assess responsiveness of school boards to policy under the realm of speech by district type (e.g., urban v. rural). For the variable “geographical location of the school district,” the Common Core Data (U. S. Department of Education) provided locale identifiers for each district in the sample. Each district was assigned to one of two geographical groups - one designating urban and the other mid-sized town, small town, and rural. In the sample, 60% of the districts were identified as “large central city” and “urban fringe of large city” while the remaining smaller districts including “mid-sized city,” “urban fringe of mid-sized city,” “large town,” “small town,” and “rural” were categorized as mid-sized and smaller (40%).     


Minority Enrollment Percentage

The study also examined whether school boards serving higher concentrations of minority students would be more inclined to alter speech policy given greater diversity. The “percentage of minority students” for each school district was collected via the Texas Education Agency website (Texas Education Agency, n.d.). Districts were then classified into one of two clusters. Two reports issued by the NCES were consulted to construct categorical minority school system variable. A report entitled Contexts of Elementary and Secondary Education: School Characteristics and Climate (Wirt, J., Rooney, P., Hussar, B., Choy, S., Provasnik, S., & Hampden-Thompson, G., 2005, defined high minority schools as schools having minority enrollments 50% or greater (U.S. Department of Education, National Center for Educational Statistics, 2005). Fifteen percent of the sampled districts met this criterion. A second NCES report entitled Efforts by Public K-8 Schools to Involve Parents in Children’s Education: Do School and Parent Reports Agree? (Xianglei, 2001a) identified high minority schools as having minority enrollments greater than 75% (Xianglei, 2001b). Only 4% of the sampled districts fit this definition for high minority district. To minimize bias, both operational definitions were utilized in the analysis.

School District Size           

A third objective was to examine whether school district size measured by student enrollment influenced district responsiveness to speech policy concerns. A report issued by the NCES entitled Characteristics of the 100 Largest Public Elementary and Secondary School Districts in the United States: 2001-2002 (Sietsema, 2003) indicated that a cumulative percentage of 52.1% of students were enrolled in 5.6% of school districts in the U.S. that served at least 10,000 students (Sietsema, 2002). Thus, a district size of 10,000 was used as the dividing point because of its close distance to the midpoint. Based on this criterion, 21% of the districts were assigned to the large category while the remaining 79% represented the small district category.

School Board Engagement in Speech Policy

The present study required that student speech policies of various types be assessed for local changes or adaptations. The online policy manuals provided by the Texas Association of School Boards (TASB) provided the most efficient means to accessing district policy. TASB develops policy manuals for most school districts in Texas. Nearly a third of member districts post their policy online (Texas Association of School Boards, n.d.). Online manuals utilize a standardized delivery format. Thus, the presentation and organization of policy is virtually the same for every member district. Policies are assigned by type to one of seven different policy categories which include “basis district foundations,” “local governance,” “business and support services,” “personnel,” “instruction,” “students,” and “community and governmental relations.” Student speech policies are found in the “students” policy section. These policies include a) school sponsored publications; b) student expression; c) distribution of non-school related literature; d) use of school facilities; and e) harassment. 

As a service, TASB additionally develops standardized local policies, which school districts can choose to adopt word for word depending on the policy area (see Table 1 for examples of standardized policy versions retrieved). School districts have the discretion to locally modify policy if they so choose. Policies are coded with a letter “X” or “W” if the policy has undergone a local revision. TASB’s online Localized Policy Manual provides information pertaining to local adaptations, which reads as follows:

Local policy versions have been created to reflect language common to many districts and determined by the Board to be appropriate for the District. Local versions have the code in the lower left corner with the designation (LOCAL) followed by a letter (or letter/number combination) that identifies the version. A unique local policy developed by the District can be distinguished from the standard local versions by the designation (LOCAL)-X or -W in the lower left corner of the page (TASB, n.d.).
Board engagement in student speech policy is evaluated by whether districts have locally modified the standardized versions offered by TASB. For the purposes of this study, local changes to the policy signify school board engagement in student speech issues. For instance, departing from the standardized local version of the “school sponsored publications” policy, one school district added the following to more accurately reflect its stance on student speech:

Student participation in the publication of school newspapers, yearbooks, literary magazines, and similar publications is encouraged by the District as an educational experience. Student publications shall be directed by faculty advisors and shall strive to meet high standards of journalism (Texas Association of School Boards, 2005).
Efforts at tailoring the policy to accommodate local conditions were perceived as school boards giving added attention to societal issues and perhaps a shift in board governance roles and responsibilities as well. 

Table 1

TASB Local Speech Policies- Standardized Version A

	Policy
	Policy Description (excerpts) 

	School Sponsored Publications
	All publications edited, printed, or distributed in the name of or within the District schools shall be under the control of the school administration and the Board. All publications approved and issued by individual schools shall be part of the instructional program, under the supervision of a faculty sponsor, and shall be carefully edited to reflect the ideals and expectations of the citizens of the District for their schools. The principal shall be responsible for all matters pertaining to the organization, issuance, and sale of such publications and any other publication procedure, subject to the Superintendent's approval.

	Student Expression*
	Students do not shed their constitutional rights to freedom of speech or expression at the schoolhouse gate. At school and school events, students have First Amendment rights, applied in light of the special characteristics of the school environment. Student expression that is protected by the First Amendment may not be prohibited absent a showing that the expression will materially and substantially interfere with the operation of the school or the rights of others.

	Distribution of Non-School Literature
	For purposes of this policy, "distribution" means the circulation of more than ten printed copies of material from a source other than the District. The District's classrooms during the school day are provided for the limited purpose of delivering instruction to students in the courses and subjects in which they are enrolled. Hallways in school buildings are provided for the limited purpose of facilitating the movement of students between classes and allowing access to assigned lockers. Classrooms and hallways shall not be used for the distribution of any materials over which the school does not exercise control. Each school campus shall designate an area where materials that have been approved for distribution by students in accordance with this policy may be made available or distributed. Campus principals may develop reasonable time, place, and manner restrictions regarding the distribution of materials at designated areas.

	Use of School Facilities
	For purposes of the Equal Access Act, the Board has created a limited open forum for students attending the District's secondary schools. District secondary schools shall offer an opportunity for noncurriculum-related student groups to meet on school premises during noninstructional time. Each principal shall set aside noninstructional time before or after actual classroom instruction for meetings of noncurriculum-related student groups. Students wishing to meet on school premises shall file a written request with the campus principal. The request shall contain a brief statement of the group's purposes and goals, a list of the group's members, and a schedule of its proposed meeting times. Requests shall be approved by the principal and Superintendent subject to availability of suitable meeting space and without regard to the religious, political, philosophical, or other content of the speech likely to be associated with the group's meetings. Notices of meetings may be posted in a manner determined by the principal.

	Harassment
	Students shall not engage in harassment motivated by race, color, religion, national origin, or disability and directed toward another student. A substantiated charge of harassment against a student shall result in disciplinary action.


* TASB provides only a “legal’ not ‘local’ policy for student expression  

Method of Analysis

A chi-square analysis was employed to measure the association between two categorical variables. Using a 2 x 2 contingency table format, the researchers gauged the strength of the association between the one dependent variable (i.e., whether any of the speech policies were locally modified) and three independent variables by computing phi. The statistic phi is useful in assessing a relationship’s strength in a 2 x 2 table format (Healey, 1999). The following relationships were examined in order:

Test 1: Is district minority enrollment related to whether school boards are locally modifying speech policy?

X= district minority enrollment 

Y= whether any of the speech policies were locally modified

Test 2: Is district student enrollment related to whether school boards are locally modifying speech policy?

X= district student enrollment

Y= whether any of the speech policies were locally modified

Test 3: Is district geographical location related to whether school boards are locally modifying speech policy?

X= geographical location

Y= whether any of the speech policies were locally modified 
Limitations and Assumptions to the Study

Because TASB school district policy was not retrievable for every school district in the original sample, the reduced size may have resulted in statistical bias. In all, speech policies for 91 of the 118 districts originally sampled (77%) were gathered and reviewed. Also, the researchers assumed for exploratory reasons that policy modification may be a direct or indirect consequence of effort on the part of school boards to adapt speech policy to meet local needs. In other words, local changes of any sort to the speech policies developed by TASB might suggest greater attention to students’ speech rights. The researchers concede that while changes may occur in the absence of substantive school board discussion and deliberation, it is nonetheless important to explore whether factors lead districts to become more active in this area.  

Results

In all, 23% of the school districts opted to locally tailor versions of their speech policy. The remaining 77% chose to adopt standardized versions of policy created by the Texas Association of School Boards. When the dependent variable was cross referenced by school district geographical locale, 86% of the 23% (18/21) of school districts modifying policy were situated in large central city and urban fringe of large city school districts. No locally modified versions were found in all 18 school districts representing small town and rural school districts (outside the MSA). 

To test the association between minority student enrollment (percentage of minority students in a school district) and the district’s modification of the speech regulation, a chi-square statistic was used.  Two cut points, 50% and 75%, were used as low minority student enrollment or high minority enrollment of the school.  The Pearson chi-square results are shown in Table 2 and Table 3 and indicate that both cut points for minority student enrollment of the school are not significantly different on whether the schools modified the regulation ((2= 1.489, df = 1, N = 91, p = .222, for 50% cut point; and (2= 1.255, df = 1, N = 91, p = .263, for 75% cut point).

Table 2

Summary of Chi-square Analysis for Local Modified by Minority Student Enrollment (50%)

	
	Locally Modified?
	

	Variable
	
	n
	Yes
	No
	(2
	p

	Minority (50%)
	Low 
	77
	16
	61
	1.489
	.222

	
	High 
	14
	5
	9
	
	

	Totals
	
	91
	21
	70
	
	


Note. Minority: Low < 50%; High >=50%. Phi= .128.

Table 3

Summary of Chi-square Analysis for Local Modified by Minority Student Enrollment (75%)

	
	     Locally Modified?
	

	Variable
	
	n
	Yes
	No
	(2
	p

	Minority (75%)
	Low 
	87
	21
	66
	1.255
	.263

	
	High 
	4
	0
	4
	
	

	Totals
	
	91
	21
	70
	
	


Note. Minority: Low < 75%; High >= 75%. Phi= -.117.

Chi-square statistic was also employed to investigate whether district size (total student enrollment equal to or greater than 10,000 considered as large, less than 10,000 considered as small) was related to the school’s modification of speech regulations.  The Pearson chi-square results in Table 4 indicate that small and large district size are significantly related to speech policy modification  ((2=7.982, df = 1, N = 91, p = .005. Phi = .296).  Large schools are more likely than expected to make modification to the regulation than are small district schools.  Phi, which indicates the strength of the association between the two variables, is .296 reflecting a small to medium effect size. 

Table 4

Summary of Chi-square Analysis for Local Modified by District Size

	
	Locally Modified?
	

	Variable
	
	n
	Yes
	No
	(2
	p

	District Student #
	Small 
	72
	12
	60
	7.982
	.005**

	
	Large
	19
	9
	10
	
	

	Totals
	
	91
	21
	70
	
	


Note. Total District Student #: Small < 10,000; Large >= 10,001. Phi= .296**. **p <.01. 

Again, a chi-square statistic was used to examine the association between geographical location of school (urban and other) and whether districts modified speech policy. As the Pearson chi-square results suggest in Table 5, urban and schools in other locations are significantly different on whether the district modified the regulation ((2=7.294, df = 1, N = 91, p = .007. Phi = .283).  Urban schools are more likely than expected to make modification of the regulation than are schools in other locations.  The strength of the association (Phi) between the two variables is .283 thus reflecting a small to medium effect size.

Table 5

Summary of Chi-square Analysis for Local Modified by Location

	
	Locally Modified?
	

	Variable
	
	n
	Yes
	No
	(2
	p

	Geocode
	Urban
	55
	18
	37
	7.294
	.007**

	
	Other
	36
	3
	33
	
	

	Totals
	
	91
	21
	70
	
	


Note. Phi= .283**. **p <.01. 

Discussion

A review of school board policy indicates Texas school districts vary little with respect to student speech policies, which may suggest minimal attention to speech. Because most school districts are members of the Texas Association of School Boards (TASB), member districts, as a service, are issued policy in standardized form reflecting yearly changes in federal and state law. This is an important development because school districts may not be independently engaging in conversation and dialogue about critical legal issues.

TASB describes itself as a “voluntary, nonprofit, statewide educational association that serves and represents local Texas school districts” (Texas Association of School Boards, n.d, About TASB).  It serves 1,042 school districts and represents the “largest group of publicly elected officials in the state” (Texas Association of School Boards, n.d, About TASB). The membership fee includes services in the areas of training, legislative and regulatory information and support, legal services, timely publications, risk and cash management services, and cooperative purchasing (Texas Association of School Board, n.d., Products and services). In addition, the organization markets paid services such as policy development, personnel administration, and superintendent searches.  There is a tacit overlapping of the free and paid services.  For example, free legal advice is available as part of the membership but only in order to answer questions and review policy.  There are also paid legal services. The result is a large organization with a large number of employees. 

Given the deference to TASB, it is not surprising that school boards generally prefer to abstain from locally modifying policy related to speech. However, the results from this analysis suggest to some degree that context may be influential.  The finding suggest districts in urban settings as well as districts serving high student enrollments, modified speech policy to a significantly greater degree. This suggests greater school board attention and responsiveness from school districts situated in or around large metropolitan areas or serving large numbers of students, which is consistent with prior research on urban boards (Hess, 2002; Newman & Brown, 1993) and boards representing districts with high student enrollments (K. R. Greene, 1990; Kenneth R. Greene, 1992). The non-influential impact of district minority representation was also consistent with findings of a previous study (Kenneth R. Greene, 1992). 

For the large urban school district, these issues naturally attract greater public attention and require school board members to address political implications while representing the interests of a group. Urban board members, as the research suggests, seem to be more oriented to serving as “politicians” and “negotiators” (Kenneth R. Greene, 1992; Lutz & Gresson, 1980; Merz, 1986; Tucker & Zeigler, 1980) especially in circumstances where there is greater social volatility exists and when policy in inherently values laden. But what is noteworthy from the findings is that not a single small town or rural school district within the sample locally modified a single speech policy. Perhaps, such issues are trivial in relation to other pressing demands facing rural schools such as meeting accountability requirements and balancing district budgets. If such issues truly generate minimal responsiveness in small town/rural school districts, administrators become the final arbiters of law and policy. 

Should anyone in a district be responsive to speech concerns, it should be the superintendent. Working with the board on policy is one of their major responsibilities. While superintendents are immersed in the day-to-day operation of the district, their involvement relates to the “big” issues, such as managing the budget and their role as communicator to the community at large. Boards are dependent upon campus administrators to tell them when free speech issues arise.  Whether or not they are informed will depend on the sensitivity of campus administrators to this issue.  Consider the following scenario:  a student appears on campus wearing a confederate flag t-shirt, a teacher notifies the office that this might be a problem, a vice-principal quietly talks with the student whom he or she knows well, and the shirt is replaced with another one without incident. The entire episode may take no more than 15 minutes early in the morning and is not ever reported to the superintendent.  The result is that the educator responsible for policy is unaware of the need until a significant incident involving free speech occurs.   

Even in small schools where the superintendent may be the only district level administrator and serve as the principal of one or more campuses, there are pressures that work against addressing free speech issues in policy. In these districts, reliance on a policy service is seen as a necessity. Since the board hires and fires the superintendent, there is also a need and obligation to address the board’s interests and needs. The superintendent is aware of the obligation to protect the democratic rights of students through policy, but this issue is rarely, if ever, brought to their attention to the board or the public. It is therefore, rarely addressed by the superintendent and is likely not to be brought forward as an issue without a critical incident that makes addressing the issue compulsory.
Conclusion


Although dependence on external policy services may be a necessity, school districts could face challenges to speech policies if content and viewpoint are being censured because of a perceived emotive response such as in the Orange County Unified School District case. Clearly, the issues of policy attention/implementation and administrative discretion deserve greater attention. Future research should more closely examine factors that lead to greater school board involvement in policy/legal areas, particularly in circumstances when school districts outsource policy development. For instance, one might examine whether critical incidents (e.g., crises) or board member level of education impact the level of board engagement in developing local policy. One might also broaden the analysis of district codes of conduct relative to speech to include a greater geographical diversity of school districts or explore the impact of poverty on board involvement. A future study may also explore school board member role types (i.e., political v. professional) and their relationship to various forms of policy. In sum, the findings of this exploratory analysis suggest that while district leaders in urban communities and districts serving large student populations may be locally tailoring student speech policy to a greater degree, a considerable number of districts seemingly do not. Cases such as Saxe and Morse illustrate the evolving complexity of speech litigation and student protections and serve as reminders to school leaders at every level that continuing legal education and substantive conversations around diversity and civil liberties are fundamentally important and necessary to sustaining an effective government. Whether over-dependency on external policy-making organizations leads school government to be less responsive to student speech policy is a question beyond the scope of the study. Yet, the findings seem to suggest that this dependence could be inhibiting thoughtful deliberation of important topics to some degree.                
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